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Cause No.

KENNARD LAW, P.C,, § IN THE DISTRICT COURT OF
On behalf of itself and §
all others similarly situated §
§ (\ﬁ
Plaintiff, § QS
§ HARRIS %XNTY, TEXAS
VS. § \
: &
FROST BANK § &\
§ &
Defendant. § @\_ JUDICIAL DISTRICT
9
PLAINTIFEFS’ ORIGINAL PE]?I%ON
O
Plaintiff Kennard Law, P.C., (“Kennard Law” o@(ennard”) on behalf of itself and all

99
others similarly situated, files this Original Petiti@ complaining of Defendant Frost Bank

(“Frost”). In support, Kennard Law states the fold@%dng:
0

NAT@ OF. THE CASE

1. This is a class action agai@n@efendant Frost Bank for deceiving and defrauding small
business owners in connection \/ the Paycheck Protection Program (“PPP”) administered by
the Small Business Admini@on (“SBA”). Defendant made misrepresentations to many small
business owners that t ©ould assist them with their PPP loan applications and submit them
for approval. Unob\@z@égownst to Class Members, Defendant chose to prioritize select customers
and “bigger businesses” for approval to the detriment of Class Members. Defendant knowingly
and negli@@ly chose to accept federal money to process PPP loans while knowing it would not
do so or did not have sufficient infrastructure in place to handle the applications submitted, to the

detriment of Plaintiff and Class Members.



2. Plaintiff, on behalf of itself and Class Members, assert causes of action for fraud, fraud
in the inducement, breach of fiduciary duty, breach of contract, negligence, and violations of the
Deceptive Trade Practices Act, and seek to recover actual and consequential damages of no less
than $10,000,000, exemplary damages, treble damages, attorneys’ fees and costs.

. @)\

PARTIES AND PROCESS o
<

<,

%?

3. Plaintiff Kennard Law is a professional corporation orgag@ under the laws of the
NS
State of Texas with its principal place of business in Houston, Harrl; ‘ounty, Texas.
4. Defendant Frost Bank is a corporation organized u@ the laws of the State of Texas

with its principal place of business in San Antonio, %e@% County. Frost Bank may be served
%)

with process by serving its registered agent, Tr anack, at 111 West Houston, St., San
Antonio, Texas 78205. §
L

S
Q0
<\
JURISD&ION AND VENUE
@

5. The Court has jurisdiction, the parties and subject matter in this suit. The amount in
controversy 1s within the jurisdi@nal limits of the Court.

6.  Venue is proper @rﬁs County, Texas, pursuant to the Texas Civil Practice and
Remedies Code Sectio\@.om(a)(l) because it is the county in which a substantial part of the

o 5%
events or omissiq @ing rise to the claims herein occurred.
N
&
§ DISCOVERY CONROL PLAN

7.  Pursuant to Rule 190.4 of the Texas Rules of Civil Procedure, Plaintiff intends to

conduct discovery under Level 3.



V.
FACTS

8.  Plaintiff is a small business incorporated as a Professional Corporation in the State of

Texas.
(

9.  Plaintiff, on or about March 30 through April 3, 2020, inquired about th@?@P program

, N
administered by the SBA. @

DN

10. Plaintiff was told the business was eligible to apply throu%gggfendant Frost Bank,
because an existing relationship existed. @Q{@

11. Plaintiff applied for funding for the PPP through@%ost Bank for an amount of
$160,000.00 on April 3, 2020—the very first day that&@lications were being “accepted”
according to Frost Bank Vice-President assigned to Pl@@ff’ s account, Harry McMahan.

12.  All documents were submitted by Plair@{@‘% Defendant’s website, after having logged
N
into Plaintiff’s law firm account. §@

13. Between April 3 and April 13%@20, Plaintiff attempted to secure more information
regarding the process and status of appliCation.

14.  On or about April 12,\@§§), Plaintiff was finally able to reach Harry McMahan, who
informed Alfonso Kennard,@ha‘[ he had no idea what was happening with the process and that

O
“no one at Frost knew age@hing to inform clients about.”
o 5%
15. Onorab Qpril 16, 2020, McMahan again advised Kennard that he had no clue about
N
the status of afry loans. Kennard asked if he should apply with another bank. McMahan stated
QS

that the lo%@x/as processed but could not provide any information about the status.

16. Since April 16, 2020, McMahan would not take calls or respond.



17. Plaintiff found out that funds were depleted and that Frost Bank never provided any
information regarding the status of the loan processing.

18. Plaintiff did not apply for the loan with any other bank based on Frost Bank’s
representation that the loan was processed. 1

&

19. Defendant never processed or properly submitted Plaintiff’s loan @‘p@%aﬁon, despite

)
being submitted on or before April 3, 2020. 69
e
20. Frost Bank never processed or properly submitted to the S}B@ e loan applications of

NS
many other small businesses that were provided to Frost on or ab%@pril 3, 2020. Instead, Frost

Bank selected among its bigger “small businesses” to prior@% and process their loans to the

detriment of its other small business customers. §

VL
CLASS ACTIONc@‘ GATIONS
Q)
21. Pursuant to TEX. R. CIV.P. 42, Pl@ brings this action as a class action on behalf of

itself and all members of the following Class of similarly situated persons and entities:

@
All Frost Bank small busi customers who utilized Frost Bank for assistance
with and processing of PP loans administered by the SBA.

N/
Excluded from the Class arc\%(i) Frost Bank senior executives and their immediate family
Q

members, (i1) the Co@@ourt personnel, and their immediate family members, and (iii)
Defendant McMaha@l\d his immediate family members.

22. On 1n<f®atlon and belief, the proposed Class consists of hundreds of entities, the
joinder o@h in one action is impracticable. The precise number and identities of the Class
Members are currently unknown to Plaintiff but can easily be derived from Defendant’s records.

23. Defendant violated the rights and interests of each Class Member in the same manner

by their above-described uniform wrongful actions—to wit, wrongfully and knowingly

4



misrepresenting to Plaintiff and Class Members that they could and would process their PPP
loans in a timely, fair and impartial fashion and/or misrepresenting their ability to provide PPP
loan services to Class Members.

24.  Common questions of law and fact predominate over any questions affe%@gg individual
Class Members including, inter alia: C}@}

)
(1) whether Defendant’s above-described wrongful actions 0c<<§toitute
fraud; Q

N
(1)  whether Defendant’s above-described wrongful ac@g@ constitute
fraudulent inducement;
9

(1)  whether Defendant’s above-described wron actions constitute
breach of fiduciary duty; $

(iv)  whether Defendant’s above-described %ngful actions constitute

breach of contract; @
o)

(v) whether Defendant’s above-descébed wrongful actions constitute
breach of an implied contract;

(vi)  whether Defendant’s aboé%escribed wrongful actions constitute
negligence; @

Q\Q
(vil)  whether Defend&above-described wrongful actions constitute
breach of thePexas Deceptive Trade Practices-Consumer
Protection Ac
)

(vii))  whether ndant’s above-described wrongful actions directly or
proximately caused Plaintiffs and Class Members to suffer
dam%g ; and

IS
(1x) &tber Plaintiffs and Class Members are entitled to recover actual
& amages, consequential damages, punitive damages, treble
@ damages, pre- and post- judgment interest, attorneys’ fees,
litigation expenses, and court costs and, if so, the amount of the
recovery.

25. Plaintiff’s claims are typical of Class Members’ claims because Plaintiff and Class

Members are all victims of Defendant’s above-described wrongful actions.
5



26. Plaintiff and its counsel will fairly and adequately represent the interests of Class
Members. Plaintiff has no interests antagonistic to, or in conflict with, those of any of the Class
Members. Plaintiff’s counsel is experienced in leading and prosecuting class actions and
complex commercial litigation. (

&

27. A class action is superior to all other available methods for fnd efficiently
adjudicating Plaintiff’s and Class Members’ claims. Plaintiff and CI%s §:@N}e/mbers have been
harmed as a direct and proximate result of Defendant’s above-g@%bed wrongful actions.
Litigating this case as a class action is appropriate because (i) it %@avoid a multiplicity of suits
and the corresponding burden on the courts and Parties, (i1) i#yvould be virtually impossible for
all Class Members to intervene as parties in this action<7 @it will allow numerous persons with
claims too small to adjudicate on an individual b @t?ecause of prohibitive litigation costs to
obtain redress for their injuries, and (iv) it will (g%%’lde court oversight of the claims process once
Defendant’s liability is adjudicated. Q§

28. Certification, therefore, is apg@%te under TEX. R. CIV. P. 42(b)(3) because the above-
described common questions of l®r fact predominate over any questions affecting individual
Class Members, and a class a Efls superior to other available methods for the fair and efficient
adjudication of this contfyj@g

29. Absent aoc@l% action, Defendant will retain the benefits of its wrongdoing despite

N
violating the la@ﬁ inflicting substantial damages on Plaintiff and Class Members.

O

Q)

S



VIL
CAUSES OF ACTION

Count One — Fraud and Fraudulent Inducement

30. Pursuant to Rule 58 of the Texas Rules of Civil Procedure, Plaintiff reasserts and

(
G
incorporates all allegations set forth herein. @

31. Defendant led Plaintiff and Class Members to believe they had g{eﬁ@pability to help

S

them, when they could not. Defendant knowingly made false repres@ions to Plaintiff and

9

Class Members as to material facts. Defendant knew at the onset@\t they could not handle or
process the PPP loans on Plaintiff’s and Class Members’ f. Vice-President McMahan

admitted to Plaintiff, after it was too late, that Defengg@lad no idea what it was doing.
O \

Specifically, he stated that 150 Frost Bank employees’were “re-purposed” for the PPP loan
program, and that “no one knew what they were @.”
0

32. Defendant failed to represent the @@ts of Plaintiff and Class Members. Defendant
led Plaintiff and Class Members to beliee)it had the capability to help them, when it could not.

- @ o
Plaintiff and Class Members @%@ﬁi have explored their options elsewhere, but for
representations from DefendantPlaintiff and Class Members did not—only to find out later that

they would not receive fur@ and their loans were never actually processed.

33. Defendant ai&Ce%gaged in fraud by selectively excluding Plaintiff and Class Members
o \/(,70

N

from the applic@)process. Defendant chose select customers among “bigger businesses” and

Z

processed these’applications over those of Plaintiff and Class Members. Frost Bank and its
agents haﬁ intention or ability it seems to help smaller businesses—despite representing they
would and could. This clearly proved to be a false assertion—a false assertion Defendant knew

from the onset.



34. As a result of relying on Defendant’s representations, Plaintiff and Class Members

have been damaged in an amount within the jurisdictional limits of the Court.

Count Two — Breach of Fiduciary Duty

35. Pursuant to Rule 58 of the Texas Rules of Civil Procedure, Plaintif&%&sserts and

9

incorporates all allegations set forth herein. @
)
36. Defendant had a fiduciary relationship with Plaintiff and Class J\@fbers as its banking
SN
customers—owing Plaintiff and Class Members advice and propew@esenta‘uons. Defendant
failed to do so. S
9D
37. Defendant breached its fiduciary duty by making@e representations of fact and by
intentionally failing to process Plaintiff’s and Class @Ders’ applications. Defendant chose
favorites and “bigger businesses” to receive fundit@d actually process their applications—to
the detriment of Plaintiff and Class Members @§
38. Defendant failed to adequately @%& properly submit Plaintiff’s and Class Members’
applications, without notifying Plaintiffjand Class Members of its intention not to do so and/or
failed to inform Plaintiff and Cl@embers of their inability to process their applications.
N
39. Asaresult of Defe t’s breaches of its fiduciary duties, Plaintiff and Class Members
have been damaged in ount within the jurisdictional limits of the Court.
Count Three — Bre@ of Contract
@
40. Pursu%o Rule 58 of the Texas Rules of Civil Procedure, Plaintiff reasserts and
incorporatesall allegations set forth herein.
41. Plaintiff and Class Members entered into valid, enforceable agreements with Frost

Bank for Plaintiff and Class Members to submit their applications to Frost Bank and for Frost

Bank to process and submit Plaintiff’s and Class Members’ applications. Plaintiff and Class
8



Members are in privity with Frost Bank as parties to valid, enforceable contracts or implied
contracts. Plaintiff and Class Members have standing to sue Frost Bank for breach of those
agreements.

42. Despite Plaintiff and Class Members fulfilling their obligations under tlgégreements,
Frost Bank breached the agreements when it failed to process and submit P@%"s and Class
Members applications after agreeing to do so. Indeed, Plaintiff was toldobéé}cJMahan that Frost
Bank would process its loan application before the loan process even @a\n Defendant did not.

43.  As a result of Frost Bank’s breach, Plaintiff and Clas%@embers have been injured.
Plaintiff’s and Class Members damages are within the jurisdiq@%al limits of the Court.

Count Four — Negligence §

%
44. Pursuant to Rule 58 of the Texas Rules@CiVil Procedure, Plaintiff reasserts and

S
<

45. In the alternative, Frost Bank% negligent in affirmatively stating that it could

incorporates all allegations set forth herein.

properly handle the loan process—tl@@)%e federal government is paying them to do with

Q.

taxpayer dollars—and just couldn it for Plaintiff and Class Members.
o

46. Defendant owed a d \éf care to Plaintiff and Class Members but breached that duty
=
and made negligent mis }@S ntations.
@

47. Defendan:g’%eaches of their duties owed to Plaintiff and Class Members proximately
SN

caused their da(@es, which are within the jurisdictional limits of the Court.

&



Count Five — Violation of the Deceptive Trade Practices Act
48. Pursuant to Rule 58 of the Texas Rules of Civil Procedure, Plaintiff reasserts and
incorporates all allegations set forth herein.

49 Plaintiff and Class Members were consumers as defined in the Texas D%@tive Trade

N

Practices-Consumer Protection Act (“DTPA”), embodied in the Texas Bus%%)@& Commerce
)
Code §17.46 et seq. Defendant are persons who can be sued for DTPA Vio@i@ns.

Q)
50. Defendant knowingly and/or intentionally committed false, @eading, and deceptive
NS

acts and, in doing so, violated provisions of the DTPA. In prom@i@@ to (1) assist Plaintiff and
Class Members in the PPP loan application process, an@) timely process and submit

Plaintiff’s and Class Members’ loan applications, but0a®g to do so as promised, Defendant

9
knowingly and/or intentionally violated the DTPA ir@he following, but not so limited, ways:

e Representing that goods or se % have sponsorship, approval,
characteristics, ingredients, % henefits, or quantities which they
do not have or that a pe@ has sponsorship, approval, status,
affiliation, or connectio%@ Which he does not;

e Representing that dods or services are of a particular standard,
quality, or grade@t at goods are of a particular style or model, if
they are of an@ber; and

R

e Failing 1sclose information about goods or services that was
known at the time of the transaction with the intent to induce the
conséitier into a transaction that that the consumer would not have
Qﬁ@fed into the information been disclosed. TEX. BUS. & CoMm.

@@DDE §17.46.

51. B@ndam did not provide the services as promised and engaged in an unconscionable

course of action to defraud Plaintiff and Class Members.

10



52. Because Defendant acted knowingly and/ or intentionally, Plaintiff and Class Members
are entitled to and seek to recover treble damages under the Texas Deceptive Trade Practices

Act. TEX. BUS. & COM. CODE §17.50 (b)(1).

f
VIIL &

CONDITIONS PRECEDENT @
)
53. All conditions precedent to Plaintiff’s and Class Members’ recovery and the claims
)

made the subject of this suit have been performed or have occurred. &
Q'
IX.
EXEMPLARY DAMAGE @@

54. Plaintiff and Class Members seek exemplary c@q%es against Defendant pursuant to

R
Chapter 41 of the Texas Civil Practice and Remedie@e. Exemplary damages are justified by

Defendant’s malice and ill will demonstrated 0\%& knowledge and assistance in the fraud

G
committed against Plaintiff and Class Mem@

S x
ORNEYS FEES
N
55. Pursuant to Rule 58 @ e Texas Rules of Civil Procedure, Plaintiff reasserts and

incorporates all allegations @ﬂh herein.
9

O
56. Pursuant to@%bapter 38 of the Texas Civil Practice and Remedies Code, Plaintiff and
N

Class Members areentitled to recover reasonable attorney’s fees and costs in the prosecution of

this action. @©

O

11



XL
PRAYER

WHEREFORE, PREMISES CONSIDERED, Plaintiff and Class Members respectfully

pray that Defendant be cited to answer herein and that upon final trial of this case, the following

=
relief be awarded: @
@
)
1. Plaintiff and Class Members be granted judgment against Defendant in the amount of
actual and other damages of no less than $10,000,000; 0&\
N
2. Plaintiff and Class Members be granted judgment agai s@efendant for exemplary
damages in a sum determined by the trier of fact;

damages as authorized by TEX. BUS. & CoM. CO 17.50 (b)(1) for knowing and/ or

3. Plaintiff and Class Members be granted judig’ii@ against Defendant for treble
intentional conduct; $

4. Plaintiff and Class Members be granted ju@ent against Defendant in the amount of
reasonable, necessary, and customary 1& ees and expenses incurred in this lawsuit;

5. Plaintiff and Class Members be gra judgment against Defendant for pre-judgment
interest as provided by §302.0 * the Texas Finance Code, and post-judgment
interest on the total amount o judgment until paid at the maximum rate allowed
by law, which is the interest r@%ublished by the Consumer Credit Commissioner;

court; and Plaintiff be ed such other and further relief, special or general, legal or

6. Plaintiff and Class Me be granted judgment against Defendant for all costs of
equitable, to which &%f‘f‘may show itself to be justly entitled to receive.

)

Respectfully submitted,
O

AN

2O
S
&

@ Alfonso Kennard, Jr.

Texas Bar No. 24036888

2603 Augusta Drive, Suite 1450
Houston Texas 77057
713/742.0900 (Phone)
713/742.0951 (Fax)
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Alfonso Kennard@KennardLaw.com

ATTORNEYS FOR PLAINTIFF
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